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Housekeeping

* The presentation usually lasts 60 minutes, plus time for questions
* But we are happy to stay online as long as you want us to ©

* Ask gquestions as we go, using the chat box or raise your ‘hand’

* Allslides will be sent plus they are on our web site - link at the end

* |[fyou’re using someone else's invite, send us your email address if
you would like a copy of the slides or to be sent details of further

courses
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What we will cover...

NHS England’s overall approach and national policy changes
reflected in the 2025/26 Contract

Implications of new Patient Choice regulations

New powers for commissioners to enforce Indicative Activity Plans
and Activity Management Plans

Payment rules — using the NHS Payment Scheme for 2025/26
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Overall Approach for 2025/26

* Mostly minimal changes to the contract structure and provisions to keep up with
changing national guidance, law and terminology

* Butimportant new powers granted to commissioners to set Indicative Activity Plans
and impose Activity Management Plans, to control volume of activity being provided in
some areas

* New Patient Choice regulations are part of the driver for this —independent sector
providers expanding into certain markets

e Devolution of central Elective Recovery Fund to ICBs - no more pot of gold at the end of
the upcoded rainbow! (as if that would happen!!)

* Continued evolution of the NHS Payment Scheme, including local financial incentives
and move away from national tariff
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Elective Recovery Fund changes

* ERF has been a centrally held reserve since 2022/23, with an element allocated to ICBs to fund a
target level of elective activity and the remainder used to reimburse any additional activity
delivered by providers at full national prices

* Growing feeling that its effectiveness was diminishing, as providers were believed to be gaming
the system by improving their coding and the investment wasn’t creating sufficient volume to
reduce long waiting lists

* For2025/26, it has all been allocated into ICB recurrent baselines and ICBs manage the funds
* No more centrally held reserves to reward overperformance — ERF has gone in all but name

* Areturnto more traditional management of the contract between providers and ICBs —and a
return to counting and coding challenges?
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National Access & Waiting Time Standards

As stated in the Service Conditions (Annex A):

% of Service Users on incomplete RTT pathways waiting no more than  Officially still 92% (but see next slide)

18 weeks
Zero tolerance of RTT waits over 65 or 78 weeks Removed
% of RTT waits over 52 weeks for incomplete pathways <1% of total PTL by March 2026

% of Service Users waiting no more than 28 days to communication of Increased from 77% to 80%
definitive cancer / not cancer diagnosis

% of Service Users waiting no more than 62 days from referral to first  Increased from 70% to 75%

cancer treatment
% of Service Users waiting more than 6 weeks for a diagnostic test Reduced from 99% to 95%
% of ED attendances where the Service User was admitted, Increased from 76% to 78%

transferred or discharged within 4 hours of arrival
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National Access & Waiting Time Standards

25/26 targets as stated in the Planning Guidance - trajectory towards meeting the 92% NHS Constitution
standard:

% of Service Users on incomplete RTT pathways waiting no more than 65%, minimum of 60% by provider +
18 weeks for routine treatment 5% improvement from 24/25

% of Service Users on incomplete RTT pathways waiting no more than  72%, minimum of 67% by provider +
18 weeks for first outpatient appointment 5% improvement from 24/25
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Activity Planning & Management

N

Indicative Activity Plan (IAP) If an IAP has not been agreed between the SC 29.5/
provider and the commissioner by three months  SC 29.3 (shorter
after the Service Commencement Date, the form)

commissioner may set the IAP

Activity Management Plan (AMP) Any commissioner can:
* Require an AMP SC 29.13
* Initiate an AMP process SC 29.10-.12
* Impose an AMP where agreement cannot be SC 29.14
reached with the provider

Escalation Process New escalation process where a provider believes  SC 29.16
a commissioner has not acted in the above in
accordance with SC29
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Referrals and Patient Choice

N

Terms under which Non-Contract Rewording of SC 6.14 to reflect new Patient SC6.14
Activity (NCA) is undertaken Choice Regulations
Sharing by providers of any Previous requirement to share any qualifying SC6.15
‘qualifying contracts’ contract with a ‘NCA ICB’ upgraded from TG
(guidance) to SC (contractual obligation)
Appropriate listing of services on Updating of SC language to match current e-RS SC6.10/
e-RS (making it clearer) terminology when distinguishing between: SC 6.3 (shorter
* services which are subject to the statutory form)

arrangements for Patient Choice and which
should therefore be visible to GPs from any ICB

e services which have been commissioned only
by specific ICBs and should only be available for
referrals from GPs from those ICBs
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Referrals and Patient Choice — other

N

UEC Booking and Referral Scope of Booking and Referral Standard (BaRS) SC6.19
Standard extended to cover emergency ambulance services,

NHS 111, acute services and community services,

as well as A+E and UTCs
Onward referral Where a provider clinician wishes to make an SC8.4

onward referral to another provider, revised wording
places an obligation on the provider, in co-
operation with the relevant ICB, to secure the
provision to the patient of the required treatment or
care
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National Priorities and Guidance

N

Leadership competency and NHS providers to adopt new leadership SC1.4
appraisal frameworks for board competency framework for board members

members

Culture of care standards for Providers to have regard to Standards for Inpatient SC 8.9

mental health inpatient services Mental Health Services
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Patient Safety

Patient Safety Partners NHS providers to identify two or more PSPs to fulfil SC 33.10
the role described in the Framework for involving
patients in patient safety

https://www.england.nhs.uk/publication/framework-for-involving-patients-in-patient-
safety/

Child Protection Information Existing SC amended to include: SC 32.8
Sharing Service e anexplicit obligation on providers to ensure
(CP-1S) that relevant staff have access to and make

appropriate use of CP-IS

* anexpansion to the applicability of the CP-IS
provisions in the Contract, so that they apply to
providers of relevant scheduled care services,
as well as in unscheduled care.
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Medicines Management

Policy Description Contract Ref

Medicines optimisation Requirement for providers to use all reasonable SC 3.20
endeavours to assist its commissioners in their
implementation of National medicines
optimisation opportunities

https://www.england.nhs.uk/long-read/national-medicines-optimisation-
opportunities-2023-24/

Controlled Drugs Accountable Requirement for all NHS Trusts and all but the SC 33.12
Officers smallest non-NHS hospitals to appoint and
support a Controlled Drugs Accountable Officer
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Workforce

Staff attendance and retention NHS Trusts to promote high staff attendance and GC5.9
retention and to have regard to national guidance
in these areas

NHS Sexual Misconduct Policy NHS Trusts to have regard to the principles, and GC5.9
and Guidance undertake the actions, set outin:
* Sexual Safety in Healthcare Charter
* National People Sexual Misconduct Policy
Framework
e Sexual Safety Charter Assurance Framework

Improving the working lives of NHS Trusts must implement the specific required  GC 5.9
resident doctors actions set out in Improving the Working Lives of
Resident Doctors.

https://www.england.nhs.uk/long-read/improving-the-working-lives-of-doctors-in-
training/
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ImpaCt Of new

Pat I e nt C h O i C e \ :@\egmation.gov.uk ack to full view
R : | The National Health Service Comm'\ss'\on'mg Board and Clinical Comm'\ss'\on'\ng Groups

‘\ (Respons'\b'\\'\t'\es and Standing Rules) (Amendment) (No. 2) Regulations 2023

\ 4 Previous: Provision | Next: Signature v

O I I t ra ‘ t | Amendment of the National Health Service (‘,ommissioning Board and Clinical Comm'\ssioning Groups (Respons'\b'\li‘lies and Standing Rules) Regulations 2012

\ 2.—(1) The National Health service Commissioning Board and Clinical Commission‘mg Groups (Responsibilmes and standing Rules) Regulations 2012(1) are amended s

\ follows.

\ (2)In regulation 38—

\ (a) omit the definition of “Choice D'\rect'\ons":

\ (b) for the definition of “elective referral’, substitute—

| welective referral” means referral by—

(@ @ general medical prac(i\ioner,
| () a genera\ dental prac\moner. or
\ (c) an op\omemst,

\ to a health service provider, including when the referral is first assessed by @ person provid‘lr\g interface services, for treatment that is not identified as being
\ immediately required at the time of referrali”;

\ (c) pefore the definition of “prison", insert—

\ winterface services’ means services that are provided otherwise than by—

\ (a) @ consultant,

\ () @ consu\\ant-led team, Of

\ () @ health careé profess'\onal spec'\a\ising in mental health services,

\ which provide clinical triage, assessment and treatment services, put does not include services provided under 2 primary care contract;

“NHS standard contract’ means 2 contract in the form ofa model commiss‘\onind contract drafted bv NHS Enaland pursuant to reaulation 17(2)".




New Patient Choice Regulations

* New Statutory Instrument expanded the scope of Patient Choice to include not only the
initial referral but also “any subsequent treatment required as a result of that elective
referral”

* Also introduced ‘Qualifying Contract’ (QC) as a Standard Contract which:

“Is signed and in effect before the date on which the referralis made
is @ commissioning contract for the service required as a result of the referral

requires that service to be provided from the location specified in that contract or sets out the criteria
specified in that contract which determine the means by which a service will be accessible to patients

is not a contract put in place solely to provide that service to a specified individual”

* Where a provider holds a QC with any NHS commissioner, patients from other ICBs can
request a referral to them under their legal right of choice
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New Patient Choice Regulations —impact

* Impact of regulations has made some markets more attractive for IS providers to
expand into because:

—  Expanded scope now extends to follow-up treatments, including drugs etc

— Theycan attract referrals from other geographical areas through holding at least 1 QC with an
NHS commissioner and encouraging patients to exercise their legal right to choose, e.g.
through targeted online marketing

— Therestriction which stipulates that services can only be provided from the ‘location
specified in the contract’ (thereby protecting other non-contracted commissioners) can be
circumvented by online access to initial consultations, thereby providing a front door to
further treatments
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New Patient Choice Regulations —impact

* Impact on NHS commissioners has been a rapid growth in expenditure with the IS
that has proved difficult to control using the mechanisms provided by the
Standard Contract, as the legal right of choice cuts across most contract
processes, e.g. Prior Approval Schemes

* This expenditure is diverting funds into services which are not necessarily
systems’ main priorities as they tend to have short waiting times, e.g. cataract
surgery, pain management, weight loss drugs

* Therefore, some new measures were introduced into the 2025/26 Contract to
enable commissioners to manage these issues more effectively...
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New Activity Management Processes

* The consultation for the 25/26 NHS Payment Scheme proposed the concept of ‘notified
payment limits’, effectively a cap on payment for elective activity, but this was withdrawn
(despite attracting majority support)

* The Contract (SC 29) was subsequently amended so that:

Contracts based on activity x price must have an Indicative Activity Plan (IAP)
Commissioners can set the IAP if they have not reached agreement after 3 months
Any commissioner can initiate an Activity Management process

Commissioners can impose an Activity Management Plan (AMP) if they cannot reach agreement,
including one which includes financial sanctions and/or one which requires the provider to accept
Patient Choice referrals whilst managing within minimum waiting times

An escalation process is provided where providers believe the commissioner is acting outside the
terms of SC29 in setting an IAP or AMP (in addition the process already provided by GC 14)
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However...

* |tis worth remembering that the contract already provides other protections for commissioners
and these can be effective if basic contract management is undertaken with due ‘robustness’

* Non-contract activity is provided under an implied contract on the terms of the GC and SC, plus
anything else included in the provider’s QC -it is not simply the case that they saw the patient
under Patient Choice so they are owed the money

 Commissioners have aright to a copy of the QC to check the agreed local prices, reporting
requirements, quality requirements, etc (obligation now included in SC 6)

* |nvoicing requirements of SC 36 still stand, e.g. invoices to be provided within 20 days of month
end, based on activity reports provided under SC 28, and to be challenged within 5 days of receipt

 Acommissioner canimpose a Prior Approval Scheme in accordance with SC 29

* The processes of GC 8 and GC 9 still stand, to ensure the service outcomes represent value for
money and to impose Remedial Action Plans (including financial sanctions) where they do not
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Contract Management Processes

There is more detail on all the management processes
mentioned above (and others provided by the NHS Standard
Contract) in the separate detailed sessions — now booking!
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NHS Payment Scheme 2025/26

* NHS Payment Scheme replaced the National Tariff Payment System in 2023

* NHS England consults on and publishes pricing rules each year — which currently stillinclude a
national price list

* National prices mandated for most ‘elective’ activity, including inpatients, day cases, first
outpatient attendances and procedures in outpatients

* Elsewhere, moving away from published prices towards guidance and tools that facilitate each
|ICS designing its own payment rules/incentives within national policy framework

* Aligned Payment & Incentive (APIl) approach mandated for all NHS contracts (more on that later!)

* As always, new currency models being rolled out for Community and Mental Health services... but
no mandated unit prices
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Alighed Payment & Incentive approach

* Applies to all contracts with NHS providers, unless activity is covered by ‘Low
Volume Activity’ (LVA) arrangements (value expected to be <£1.5m pa)

* Majority of payment is fixed block for the year — value and basis of calculation to

be locally agreed, although guidance on the approach to take is provided (see
next slide)

 Remainder is variable payment to reflect:
— elective volume (IP, DC, 15t OP & OP procedures) @ national prices
— Dbest practice tariff achievement (top up £)
— Advice & Guidance service activity (+/- against plan included in fixed block)
— CQUIN achievement (but currently paused so full value included in fixed block)

BAILEY & MOORE




Setting the fixed block

* From 2025/26, there is a requirement to review the fixed block each year, not just
roll over the previous year’s = x%

* The fixed element should be:
— “reflective of efficient, expected provider costs — maximising the use of every NHS £

— used for delivering high-quality services agreed between commissioners and
providers — patients receive the best possible care and experience

— adjusted to reflect system planning assumptions - the health of populations is
considered and improved”

* Expectation that ICBs and providers will work together to review the funding level
compared to actual activity being undertaken and benchmarked costs... but
there will be no easy answers where £ shortfalls are identified
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Non-NHS providers (& other exceptions)

* Activity at non-NHS providers where a national price has been published is
reimbursed at activity x national price —this covers most acute activity as most IS
acute activity would fall within the NHSPS definition of ‘elective’

* Other activity at non-NHS providers is reimbursed according to local agreement -
payment and prices to be in accordance with the local pricing principles
published in the NHSPS

* There are a few other, very minor exceptions that fall outside the normal
arrangements, such as activity at non-English NHS providers, non-contracted
ambulance activity, non-emergency OOA MH placements, genomic testing (part
of specialised commissioning)... these are also for local agreement
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Payment when no contractis in place

NHS providers:
‘Low Volume Activity’ (LVA)

Since April 2022, funding has been provided by

nationally determined annual block payments

from commissioners to English NHS providers,
based on 3-year moving average activity

No longer any separate invoicing by providers for
this activity... except for rare exceptions such as

non-English NHS providers and non-emergency
OOA MH placements

Each commissioner pays to each provider the
value set outin their LVA schedule, irrespective
of activity actually provided to patients

Non-NHS providers:
‘Non-Contract Activity’ (NCA)

A contractis implied with zero £ value on the
terms of the GC, SC and ‘any qualifying
contract’, i.e. any contract that this provider
already holds with any other ICB

Patient activity is invoiced on the prices and
terms of the QC - essential that the
commissioner gets hold of a copy of said
contract!

In general, reporting activity and invoicing is on
a monthly basis, in accordance with SC36
timescales, plus anything else in schedule 6A of
the QC Particulars
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Summary of payment rules in 2025/26

Is
provider
onyour

LVA

schedule
?

Low Volume Activity
(LVA) payment
applies

Is
provider
in English
NHS?

Expected
value
>£1.5m
pa?

Contract using
Aligned Payment &
Incentive (API) rules

Excepted
from LVA?

e.g.ambulance
journeys

No

Is
provider
non-
NHS?

Are there
national
prices for
activity?

Contract/NCA
using activity x
national prices

Contract/NCA
using locally
negotiated prices &
payment




National support for local payments

NHS Payment Scheme - includes National Prices (non-mandatory except for
acute elective) and local pricing rules (mandatory)

* National Cost Collection aggregated data — analysis of providers’ historic costs -
to enable benchmarking against peers, planning, intelligent payments, etc

* National Cost Collection unsuppressed data- coming soon?
* PLICS dashboard - disappeared with NHS Digital but coming back in 25/267?

* The Model Health System website brings these tools together to identify
opportunities to increase cost/other efficiency (https://model.nhs.uk/)
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Summary

* NHS Standard Contract is still mandated — needs to be used judiciously to promote
collaborative relationships whilst still controlling the activity and money

 Benefits of having a standardised document that everyone knows and loves ©

* Focus onthe key schedules that are needed to operate the contract and monitor
performance in year — note extra terms included in SC 29 to manage activity

* Don’tforget the GC and SC equally apply to non-contracted activity — use the levers
available to manage activity there too

* NHS Payment Scheme continues to evolve — agree local payment terms to
incentivise your system’s priorities, but within national rules
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Can we help? We offer retainer services...

We have awide Help you move Facilitation and

Reviews of services - .
towards : mediation to help
ST model, spec, costing :
commissioning for resolve disputes or

outcomes manage agreements

range of experience
Tell us how we can
help, for example...

Support and advice

L for difficult issues
or pricing

We have almost 30 years’ experience at senior level within the NHS
and can provide practical support across a wide range of issues

Email us at info@baileyandmoore.com to discuss how we could help
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Thanks for listening!

BAILEY & MOORE

Email us with any comments or requests for training courses at:
training@baileyandmoore.com

Slides available at:
http://baileyandmoore.com/resources/training-slides/
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