Common
Contract
Processes

Part 1 — Activity Management

July 2025

BAILEY & MOORE




Housekeeping

* The presentation usually lasts 60 minutes, plus time for questions
* Butwe are happy to stay online as long as you want us to

* Ask questions as we go, using the chat box or raise your ‘hand’

Can we ask for cameras on, microphones off please ©

All slides will be sent plus they are on our web site - link at the end

* If you’re using someone else's invite, send us your email address if you
would like a copy of the slides or to be sent details of further courses
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Introduction

* The purpose of these sessions is to cover the ‘ground rules’ relating to the most
common contract processes

* Each process has its own section in the contract which sets out the documents
that need to be exchanged, timescales, consequences, etc

* Some of the processes originally included in the contract have been stripped out
over the years —there is sometimes a perception of ‘too much bureaucracy’...

* But, used appropriately and consistently, they do provide basic control over what
patient pathways are delivered, how they are monitored, how they are funded,
etc
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What we will cover...

* Part 1: Activity management (SC29)
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Selecting the right process or lever...
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Activity management: what we will cover

Setting the plan:

1. Setting planned activity volumes for the contract Schedule 2B - Indicative Activity Plan (IAP)

2. Setting activity thresholds, KPIs etc for the contractto help  Schedule 2C - Activity Planning
manage activity in year Assumptions (APA)

Managing the contract:

3. Managing activity levels in year using an Activity Query SC29 - Managing Activity and Referrals
Notice (AQN) and Activity Management Plan (AMP)

4. Using Prior Approval Schemes (PAS) as an alternative way  SC29 - Managing Activity and Referrals
of managing activity
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Indicative Activity Plans

* |AP (schedule 2B) sets out expected activity volumes to be delivered under the contract,
based on the service specs in place

* |AP in block contracts is also essential to monitor activity trends and inform future years’
contract setting

* |APis Indicative - performing more or less activity is not a breach of contract, but it does
allow either party to raise an Activity Query Notice

* Joint contractual responsibility to manage to IAP by reviewing trends, establishing
causes and agreeing remedial action where necessary... e.g. commissioners cannot
simply withhold payment because the IAP is being exceeded

* |AP can be zero/blank, e.g. for smaller ‘call off’ contracts

* Where there is no written contract (e.g. NCA), IAP is assumed to be zero
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NEW: Indicative Activity Plans

Additional terms added to the 25/26 Contract:
* For‘services paid for on an activity basis’, there must be an IAP (SC 29.5)

* Ifan|AP is not agreed within 3 months of service commencement, any
commissioner can set an IAP by notifying the provider (SC 29.5A)

* |AP will deemed to be zero if no IAP has been agreed and the commissioners
have not set an IAP (SC 29.5B)

 BUT... thereis an Escalation Process if the provider does not agree with how a
commissioner has set their IAP (see later slides)

BAILEY & MOORE




Activity Planning Assumptions

APAs (schedule 2C) sets out specific activity thresholds, metrics, KPIs etc that
will be used to manage the contract in year

These complement the activity volumes set out in the IAP

Not to be confused with stating generic assumptions that lie behind the |IAP, e.g.
‘6 months doubled plus 3% growth’

Typical examples are: outpatient first:FU ratios, ED conversion rates, emergency
readmission rates, day case rates, min/max waiting times, etc
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Activity Planning Assumptions — example

Advice and Guidance

Metric Threshold Frequency of Consequence of

measurement under-
performance

Response time for | Above 95% Monthly Activity Query

requests for A&G - Notice

% within 5 days

Response time for | Below 1% Quarterly Activity Query

requests for A&G - Notice

% over 10 days

PTL Validation

Metric Threshold Frequency of Consequence of
measurement under-
performance
% service users Above 96% Monthly Activity Query
waiting >12 weeks Notice

that have been
validated within the
last 12 weeks

% service users 0% Monthly Activity Query
waiting >6 weeks Notice
beyond their
planned follow-up
date
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Activity Planning Assumptions

* Mustinclude a threshold for each assumption

* Must be based on the IAP -e.g. if the IAP has 1,000 T&O first OP + 5,000 T&O
follow up OP and the APA has a T&O first:FU ratio of 4:1... that makes no sense!

* Breaches of thresholds may trigger an AQN from either party

* Provider must use ‘all reasonable endeavours’ to comply with APA (SC 29.4) and
itis a breach of contract notto do so

* APAs take effect if ‘properly notified’ by the co-ordinating commissioner before
the start of the contract (SC 29.7) —even if the provider does not agree them

and/or refuses their inclusion into the written contract
For ‘properly notified
follow GC36
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Managing variances using SC29

Working Day 0 Provider or commissioner issue Activity Query Notice (AQN) specifying ‘unexpected
or unusual patterns of Referrals and/or of Activity’

Working Day 10 Meet to discuss AQN, which results in either:
e Withdrawal
* Joint Activity Review (JAR)

Working Day 20 Meet to:
e Consider outcome of JAR
* Agree an Activity Management Plan (AMP) (with £ sanctions if necessary)

Working Day 30 If no AMP agreed, infermBoards-offaiture NEW: commissioners may set the AMP
Working Day40
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NEW: Activity Management Plans

Additional terms added to the 25/26 Contract;:

* Any commissioner can set an AMP if no agreement can be reached with provider
(as per previous slide) (SC 29.14)

* AMP caninclude financial sanctions, such as not paying for further activity
undertaken over the IAP, and/or other requirements, such as requiring a provider
to continue accepting referrals but manage to a minimum waiting time

* |f either party breaches the terms of the AMP, the other party may exercise the
sanctions set outinit (SC 29.16)
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NEW: Escalation Process

 BUT... anew escalation process has been introduced, whereby providers that
believe any commissioner is not following SC 29 can appeal to NHS England...

* Then still follow the Dispute Resolution Process (GC 14) if they don’t like the
outcome

* This applies where any commissioner uses its power to notify an IAP or AMP and
imposes this on the provider
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NEW: Principles for setting an |AP/AMP

Commissioners must:

* Use reasonable endeavours to collaborate with each other so that the provider manages
a single waiting list

* Construct the IAP/AMP with regard for the waiting times targets in the Planning Guidance

 Commission activity across providers in a way that balances performance with
affordability —where activity is reduced, this should be supported by an analysis of
demand, capacity and the impact on waiting times

* Appropriately plan for clinically urgent activity (non-elective, cancer, ToP)
* Consider and discuss with providers any potential equalities and quality impact
* Take reasonable steps to agree the IAP/AMP with the provider before imposing it

BAILEY & MOORE




NEW: IAP/AMP Escalation Process

Working Commissioner sets an IAP/AMP, having failed to * Ifthe provider does not raise an EF within 10
Day 0 reach agreement with provider working days of the IAP/AMP being notified and
send it to NHSE within 25 working days, it
Working Provider completes Escalation Form (EF) cannot use this process
Day 10 (appendix 5 of TG) and sends to commissioner
e |fthe commissioner does not respond to the EF

Working Commissioner completes its section and within 10 working days, the provider can send to
Day 20 returns EF to provider NHSE without the commissioner's position
Working  Provider emails EF to NHS England for review, * Ifthe provider is dissatisfied with the outcome
Day 25 either by NHSE (ICB contract) or independent of this process, it can refer the matter to the

panel (NHSE contract) normal Dispute Resolution Process (GC 14)
Working NHSE confirms whether escalation will be .

The provider can use this process only once per

day 35 permitted or not commissioner per contract year
Working If escalation permitted, NHSE confirms e Both parties are contractually obliged to follow
day 45 outcome of its decision the outcome of this process
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Prior Approval Schemes

* Alternative approach to managing elective activity — control at the point of referral rather
than after the event

* |CS publishes a commissioning policy which states how patients can access specified
service — can be by meeting predetermined clinical criteria (checked by subsequent
audit) or by individual approval of each patient (IFR)

* Thereis also a national list of ‘Evidence Based Interventions’ which should be
implemented locally as a PAS

* PAS takes effect after the provider has been notified with at least 1 month’s notice
(SC 29.20) - it does not require provider agreement nor does it need to be included/

referred to in the Contract For ‘notified”
follow GC36

 Commissioners must ‘have regard’ to any administrative burden imposed and cannot
restrict Patient Choice
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Prior Approval Schemes

* If provider breaches a PAS, commissioner not liable to pay - vast majority of activity
covered would be elective, therefore normally subject to activity x price payment

* Provides a way of circumventing the lengthy AQN/AMP process with a direct financial
sanction for non-compliant referrals — but needs to be set up carefully with due regard to

‘reasonableness’

e Can be particularly useful for Non-Contract Activity where there may be no IAP or APAs
to refer to, but an NCA commissioner can still impose a PAS with 1 month’s notice as
above, as SC29 is part of the implied contract that the provider has created by accepting
the referral... but remember they cannot be used directly to restrict Patient Choice
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Case Studies

How should these scenarios be handled under the Contract?

1. Aprovideris accepting elective referrals for cataract surgery at such a rate that
it looks like it will deliver the IAP for the year by the end of July and thereafter the
contract will be significantly overheating

2. Aprovider has been notified of an APA on Diabetic Medicine OP with a first:FU
ratio of 3:1. The provider is currently at 5:1 and says it is clinically unsafe to
deliver the APA due to the inadequacy of the local community services.

3. Aninvoice has been received from a private provider for a first outpatient
attendance at a back pain management service, referred by a GP under the
patient’s legal right to choose. The ICB has no contract with this provider.
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Case Study 1

A provider is accepting elective referrals for cataract surgery at such a rate that it

looks like it will deliver the IAP for the year by the end of July and thereafter the
contract will be significantly overheating

The first steps would be to issue an Activity Query Notice, requiring a meeting to
discuss the increased activity volumes or picking the issue up at the next regular
review meeting. Depending on the outcome, an Activity Management Plan could be
agreed or notified (if not agreed). This could require the provider to accept referrals

but lengthen the average wait. Alternatively, a Prior Approval Scheme could seek to
alter the threshold for referrals.
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Case Study 2

A provider has been notified of an APA on Diabetic Medicine OP with a first:FU ratio
of 3:1. The provider is currently at 5:1 and says it is clinically unsafe to deliver the
APA due to the inadequacy of the local community services.

The first steps would be to issue an Activity Query Notice, requiring a meeting to discuss the
breach of the APA or picking the issue up at the next regular review meeting. A Joint Activity
Review could then be instigated to ascertain whether the provider’s concerns are justified
or just an overly ‘conservative’ approach to discharge. If they are justified, a joint review with
the community provider may solve the problem. If not, an AMP and/or PAS could be

notified, as with the previous case study, to effectively prevent payment for the ‘unwanted’
follow ups (depending on the payment terms of the Contract, follow ups may be in a block
anyway).
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Case Study 3

An invoice has been received from a private provider for a first outpatient attendance
at a back pain management service, referred by a GP under the patient’s legal right
to choose. The ICB has no contract with this provider.

The first step would be to ask the provider whether it has a ‘qualifying contract’ for
this service with another NHS commissioner. If not, it may not have grounds to
accept an NHS referral and the invoice can be rejected. If yes, this contract would
need to be reviewed to determine the service spec in force, payment terms
including any local prices, etc. In the meantime, payment of the invoice would be
contested. After review, the ICB could decide on a longer-term approach, e.g. notify
a PAS to restrict future referrals, seek to agree a written contract, etc.
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Summary

The IAP sets out the activity volumes to be delivered under the contract

Commissioners can set the AP if it remains unagreed after 3 months

APAs set out other ratios, metrics etc that the commissioners want delivered

APAs take force if notified to the provider before the contract starts — do not need agreement

Commissioners can require an AMP if activity deviates from plan and impose an AMP if it
remains unagreed for 10 days

... but note terms of new Escalation Process re IAPs and AMPs

PAS controls how patients are referred into a service and enables a commissioner to
withhold payment directly where breaches occur

PAS takes force 1 month after they have been formally notified to the provider, including non-
contracted providers — do not need agreement
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Can we help? We offer retainer services...

We have a wide Help you move Facilitation and

Reviews of services - .
towards mediation to help
T model, spec, data, :
commissioning for resolve disputes or

outcomes manage agreements

range of experience
Tell us how we can
help, for example...

Support and advice

. for difficultissues
costing

We have almost 30 years’ experience at senior level within the NHS
and can provide practical support across a wide range of issues

Email us at info@baileyandmoore.com to discuss how we could help
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mailto:info@baileyandmoore.com

Thanks for listening!
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Email us with any comments or requests for training courses at:
training@baileyandmoore.com

Slides will be available at:
http://baileyandmoore.com/resources/training-slides/
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