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Housekeeping

• The presentation usually lasts 60 minutes, plus time for questions

• But we are happy to stay online as long as you want us to

• Ask questions as we go, using the chat box or raise your ‘hand’

• Can we ask for cameras on, microphones off please ☺

• All slides will be sent plus they are on our web site – link at the end

• If you’re using someone else's invite, send us your email address if you 
would like a copy of the slides or to be sent details of further courses



Introduction

• The purpose of these sessions is to cover the ‘ground rules’ relating to the most 
common contract processes

• Each process has its own section in the contract which sets out the documents 
that need to be exchanged, timescales, consequences, etc

• Some of the processes originally included in the contract have been stripped out 
over the years – there is sometimes a perception of ‘too much bureaucracy’…

• But, used appropriately and consistently, they do provide basic control over what 
patient pathways are delivered, how they are monitored, how they are funded, 
etc



What we will cover…
• Part 1: Activity management (SC29)

• Part 2: Contract monitoring reports, information and data (SC28)

• Part 3: Payment terms (SC36)

• Part 4: Review meetings (GC8) and escalating issues (GC9), plus varying 
(GC13), suspending (GC16) or terminating (GC17) the contract

• Part 5: Managing and avoiding disputes (GC14)



Selecting the right process or lever…

Issue What has 
changed?

Drill down 
into cause

Choose 
contractual 

process

Apply 
remedy

Nuclear 
buttons!

Variance 
against 

plan

Withhold 
contested 

amount

Activity 
under/over 

plan

Finance 
under/over 

plan

Breach of 
spec or 

quality reqs?

Recording 
practice 

changed?

Activity 
undertaken 
changed?

Casemix 
change?

Wrong amount 
billed?

Contract 
Performance 
Notice (GC9)

Activity Query 
Notice (SC29)

Contest 
payment 
(SC36)

Remedial 
Action Plan

Activity 
Management 

Plan

Contract 
termination 

(GC17)

Dispute 
Resolution 

Process 
(GC14)

Contract 
suspension 

(GC16)

Quality 
standards/ 
outcomes 

not met
NEW 

‘Escalation 
Process’ 
(SC29)



Service delivery: what we will cover
Process Contract Reference

Setting the plan:

1. Specifying the patient services to be provided under the 
contract

Schedule 2A – Service Specifications

2. Adding desired patient outcomes and quality requirements 
into the contract

Schedule 4 – Local Quality Requirements

Managing the contract:

3. Where services are not being provided to the required 
standard, escalating issues to a Contract Review Meeting

GC8 – Contract Review

4. Escalating unresolved issues using a Contract 
Performance Notice (CPN) and Remedial Action Plan 
(RAP)

GC9 – Contract Management



Service 
specs, quality 
standards  & 
outcomes



Service specifications
• Specs describe the health services to be provided under the Contract

• So make sure all important services are sufficiently specified!

• Even more important where activity reports don’t tell the whole story and/or block 
payment terms are in force

• If commissioners want a specific service or pathway, set it out in the spec

• But… don’t make specs longer than they need to be – a shorter document that focuses on 
how you want patients to get in, be treated and get out will be more effective for contract 
management than a lengthy input-based operational policy!

“The service specifications are one of the most important parts of the contract, as they describe 
the services being commissioned and can, therefore, be used to hold the provider to account for 
the delivery of the services, as specified.”  (TG para 36.1)



National quality standards and outcomes
• National operational and quality standards are listed in SC Annex A – can’t be 

amended but not all standards will apply to all provider types

• There are many other requirements listed in the SC and there is no need to repeat 
these in every service spec… For example, all services must:

– SC 1 – comply with best clinical practice, national standards and NHS Constitution

– SC 12 – incorporate patient, public and staff involvement

– SC 17 – be carried out in suitable premises and with necessary equipment

– SC 19 – comply with national standards for food and drink

– SC 21 – comply with the code of practice on prevention and control of infections

– SC 32 – have appropriate safeguarding procedures in place

– GC 5 – have a sufficient number of appropriately trained staff



Local quality standards and outcomes
• Anything else the ICS wants locally is added to schedule 4 – this is where you add 

Local Quality Requirements (LQR) and any other patient outcomes required by 
ICS – with cross-ref to the applicable service spec

• Financial sanctions for non-achievement are no longer allowed – NHS moving 
away from ‘fines for failure’ towards system collaboration to solve problems

• Financial incentives to achieve quality/outcomes can be added through CQUIN 
schemes (but currently ‘paused’ for 25/26) or local incentive schemes (list in 
schedule 3B or 3C)

• Be aware of the combined admin burden of everything being asked of the provider 
to report against, across the IAP, APAs and LQRs



Local quality standards and outcomes
Format of contract schedule 4 is as follows:

Quality Requirement Threshold Method of measurement Period over which the 

requirement is to be 

achieved

Applicable Service 

Specification

1 Insert text and/or attach 

spreadsheet or documents 

locally in respect of one or 

more Contract Years or state 

Not Applicable

Numerical measure of 

achievement

Data source and any definition 

of the measurement

Whether a trajectory over a 

period of time, an immediate 

zero tolerance for any 

breaches, etc

Which contract service spec 

this quality requirement relates 

to

2

3 Number of complaints 

responded to within the agreed 

timeframe with the 

complainant.

90% Patient Experience Report to 

include quarterly figures.

Quarterly. To maintain at 90% 

across all four quarters.

4

5



Documenting services and outcomes

Much more on this topic in our separate sessions on how to 
document services, so that everyone is clear on what needs 

to provided, and moving to commissioning for patient 
outcomes, rather than volumes of activity!



Managing 
breaches



Contract review and escalating issues
• Expectation is that most contract issues resolved informally and collaboratively

• Regular contract review meetings must be held to discuss any issues that need to 
be escalated to a formal meeting (GC 8)

• Issues still unresolved can be further escalated using the formal contract 
management process (GC 9)

• Final stage of escalation is to use dispute resolution process (GC 14), or…

• Either side has options to vary (GC 13), suspend (GC 16) or terminate (GC 17) the 
contract or service(s) within the contract – can be used for really serious issues 
where time is of the essence



Contract review meetings (GC 8)
• Contracts should have a regular, formal review meeting to discuss performance 

in key areas such as quality, activity, finance, current plans, etc

• First level of escalation for any issues that have not been resolved informally

• Normally monthly but can be more or less frequent, as stated in the Particulars

• Must be formally minuted and agreed by all parties

• If any previous dispute is not minuted and is not referred to Dispute Resolution 
within 10 operational days, it is deemed resolved

• If either party feels an additional emergency review meeting is necessary, this can 
be called with 5 days’ notice



Escalating issues further (GC 9)
• If either party feels an issue has not been resolved at the review meetings, the 

next stage of escalation is invoked using GC 9

• This is where one side believes that the other ‘has failed or is failing to comply 
with any obligation on its part under this Contract’

• Beware! The GC 9 process is lengthy and involves:

– Contract Performance Notice

– Contract Management Meeting

– Joint Investigation

– Remedial Action Plan



Escalating issues using GC 9

Working Day 0 Commissioner or Provider issue Contract Performance Notice (CPN) for 
‘failing to comply with any obligation’

Working Day 10 Contract Management Meeting to discuss, resulting in either:
• Withdrawn
• Remedial Action Plan (RAP) or Immediate Action Plan (IAP)
• Joint Investigation (JI)

By WD10 + 2 mths JI must complete and recommend either:
• CPN is withdrawn
• RAP is agreed and implemented

Working Day 15 Parties must agree content of RAP – with actions, indicators of success, 
names and £ sanctions



Escalating issues using GC 9 (cont.)

Working Day 20 If either party has not attended the CMM or a RAP has not been agreed, both 
parties must inform their Boards

Working Day 30 If RAP still not agreed, commissioners may withhold up to 2% Actual Monthly 
Value (AMV) until a RAP is agreed and implemented

Within 5 working days of a 
breach of any part of the 
RAP

Provider/Commissioner issue an Exception Report to Boards and regulator.
Commissioners may withhold £ as specified in RAP or otherwise up to 2% 
AMV for each action breached (maximum 10% AMV per RAP)

20 working days after ER 
issue or
RAP not agreed within 6 
months

Commissioner may permanently withhold £ if RAP breach not remedied 
within 20 days or by expiry/termination of contract.
Same sanction if RAP not agreed within 6 months of CMM or by 
expiry/termination of contract.



Escalating issues… what next?
• If even the CPN/RAP approach under GC 9 fails to resolve material service issues, 

what are the remaining options for commissioners?

• The contract can be varied, which gives options to terminate the contract if the 
provider won’t accept the variation

• If there are potentially alternative providers in the market who could take on the 
service, suspension and/or termination of the contract might be an option

• If there are no viable alternative providers, going to formal Dispute Resolution 
Process and protecting working relations with the provider can come up with new 
ways forward that both sides can live with



Changing 
the contract



Contract Variations (GC 13)

Working Day 0 Either party drafts a CV and sends to the other party

Working Day 10 Recipient confirms whether it is agreed or not

Working Day 20 If not agreed, parties must meet to discuss

Working Day 30 Recipient finally confirms whether it is agreed or not

If one party refuses to accept the CV, the other party may:
• Terminate service, with 3 months notice/6 months notice if materially impacts staff
• Withdraw proposed CV
• Go to Dispute Resolution to reach a mediated agreement (GC14) (?)



Contract Suspension (GC 16)
• If a ‘Suspension Event’ occurs, commissioners can suspend services until the 

required standard is met (GC16)

• These events can be an accumulation of unresolved issues already escalated 
under GC 9 or a new, serious issue, e.g. relating to immediate patient safety

• Co-ordinating commissioner will need to liaise with regulatory authorities

• Suspension events include:

– Breach of the law or other regulatory requirements

– Reasonable and material concerns as to patient safety

– Issue of a CPN within 12 months of having agreed a RAP in respect of same service



Contract Termination (GC 17)
• ‘No fault’ terminations – either party can terminate the contract using the notice 

period agreed in the Particulars

• Where provider or commissioner has defaulted, the other party can terminate the 
contract  immediately

• Grounds for default termination include:
– Provider ceases to be in business

– Persistent and repetitive breach of quality standards

– Termination is required by a regulatory or supervisory body

– 2+ Exception Reports issued under GC 9 within 12 months

– Any commissioner has >25% of the EACV undisputed and unpaid



Dispute Resolution Process (GC 14)

Working Day 0 Escalated negotiation – by senior person with no day-to-day involvement and 
authority to settle dispute

Working Day 10 Escalated negotiation – by Director, Chief Exec or other Board Member

Working Day 15 Mediation – arranged by NHS England (NHS providers) or by Mediation Body named 
in the  Particulars (non-NHS providers)

After mediation Expert Determination – Expert appointed by NHS England (NHS providers) or CEDR 
(non-NHS providers)

• Contract DRP (GC14) provides for escalated negotiation, followed by external 
mediation, followed by expert determination (aka arbitration)

• Can provide a way forward when all else has failed to resolve issues
• Much more on this in our separate session on avoiding disputes!



Case Studies
How should these scenarios be handled under the Contract?

1. A provider appears to have changed a service pathway such that patients that 
were previously admitted directly to Clinical Decision Unit for assessment and 
observation are now being triaged in the ED first and recorded as an ED 
attendance

2. A provider is persistently in breach of a Local Quality Requirement on Venous 
Thromboembolism and performance appears to be worsening

3. A provider has just served you with written notice that, due to key staff leaving 
and difficulties recruiting to the posts, it is ceasing provision of its Hospital at 
Home service in 3 months time in accordance with the agreed Contract



Case Study 1
A provider appears to have changed a service pathway such that patients that were 
previously admitted directly to Clinical Decision Unit for assessment and 
observation are now being triaged in the ED first and recorded as an ED attendance

If a service spec exists that documents the previous pathway as agreed, then this 
would potentially be a breach of SC 1. This could be escalated using GC 9 and a 
Contract Performance Notice as an uncommissioned service change. If no service 
spec exists specifying admission routes into the CDU, this could be queried and 
discussed at a review meeting etc, but it is unlikely there will be any direct 
contractual option open to commissioners if they disagree with the new pathway.



Case Study 2
A provider is persistently in breach of a Local Quality Requirement on Venous 
Thromboembolism and performance appears to be worsening

Breaches of LQRs can be escalated via GC 9 using a Contract Performance Notice 
and following up with a Remedial Action Plan, with financial consequences if 
appropriate. Some consideration would need to be given as to how any financial 
withholdings would be best directed, e.g. targeted re-investment into the provider to 
deal with the root causes, switching activity to an alternative provider, etc.



Case Study 3
A provider has just served you with written notice that, due to key staff leaving and 
difficulties recruiting to the posts, it is ceasing provision of its Hospital at Home 
service in 3 months time in accordance with the agreed Contract

Commissioners should use the notice period to agree a Succession Plan with the 
incumbent provider and review options for alternative providers to take on the 
service. GC 18 sets out the basic ground rules, where the provider agrees to hand 
everything over in an orderly fashion. If any additional arrangements have been set 
out in the Particulars (Schedule 2I – Exit Arrangements), these can be enforced. Any 
issues can be escalated via GC 9 Contract Performance Notice and Remedial 
Action Plan (NB any financial withholding can be permanently retained upon 
contract termination).



Summary
• Service specs set out the services to be provided under the contract in return for the 

funding offered in schedule 3

• Commissioners can add Local Quality Requirements in schedule 4 to capture patient 
outcomes required – again, be proportionate with requests for these

• There needs to be clear ‘read across’ between the specs, IAP, APAs and LQRs to make up 
the service package that the provider is required to deliver

• We have a separate session on documenting services, where we can explore these 
points in more detail!

• Issues with service delivery can be formally escalated via GC 9 – important to keep 
everyone to timetable if you want to get any outcomes from this

• There are also alternative options – to vary, suspend or terminate the contract or seek 
formal dispute resolution 



Can we help? We offer retainer services…

We have almost 30 years’ experience at senior level within the NHS 
and can provide practical support across a wide range of issues 

Email us at info@baileyandmoore.com to discuss how we could help

We have a wide 
range of experience 
Tell us how we can 
help, for example…

Help you move 
towards 

commissioning for 
outcomes

Reviews of services – 
model, spec, data, 

costing

Facilitation and 
mediation to help  

resolve disputes or 
manage agreements

Support and advice 
for difficult issues

mailto:info@baileyandmoore.com


Thanks for listening!

Email us with any comments or requests for training courses at:
training@baileyandmoore.com

Slides available at:
http://baileyandmoore.com/resources/training-slides/

mailto:training@baileyandmoore.com
http://baileyandmoore.com/resources/training-slides/
http://baileyandmoore.com/resources/training-slides/
http://baileyandmoore.com/resources/training-slides/
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